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The  IRS perpe tra ted  a  fraud  on  the  Tax Court by fa iling to  a le rt the  court tha t it had  
subm itted  a  backdated  pena lty approva l form  and  fa lse  decla ra tions to  win  a  ru ling 
on  section  6751(b) com pliance , accord ing to  the  pe titioner in  an  easem ent case . 

The  pe titioner de ta iled  the  IRS’s a lleged  m isconduct in  a  m otion  for 
reconside ra tion  and  a  m otion  to  im pose  sanctions, both  filed  with  the  Tax 
Court April 18 in  Lakepoint Land II LLC v. Commissioner. 

The  IRS filed  its own m otion  for reconsidera tion  on  April 19, asse rting tha t the  
pena ltie s were  p roperly approved  desp ite  the  “factua l inaccuracies” con ta ined  in  its 
ea rlie r court filing. 

The  d ispu te  re la tes to  Lakepoin t Land  II LLC’s Tax Court cha llenge  of a  March  
2017 IRS notice  of fina l partnersh ip  adm in istra tive  ad justm ent d isa llowing two 
conse rva tion  easem ent deductions tha t Lakepoin t cla im ed  on  its 2013 and  2014 tax 
re tu rns. The  FPAA asse rted  various pena ltie s for both  tax years. 

In  August 2022 the  IRS filed  a  m otion  for partia l sum m ary judgm ent tha t a ll pena lty 
asse rtions com plied  with  section  6751(b), which  sta tes tha t the  IRS m ay not assess 
a  pena lty un less the  in itia l de te rm ina tion  is approved  in  writing by the  im m edia te  
supervisor of the  em ployee  who m ade  it. 

In  a  March  24 order gran ting the  IRS’s m otion , Tax Court Judge  Christian  N. 
Weile r concluded  tha t a  Ju ly 15, 2016, pena lty conside ra tion  lead  shee t com ple ted  
by the  revenue  agen t who hand led  the  exam  constitu ted  the  “in itia l de te rm ina tion” 
to  asse rt pena ltie s for section  6751(b) purposes. 

All pena lty asse rtions were  approved  by the  agen t’s supervisor on  Ju ly 16, 
2016, Weile r sa id , citing a  copy of the  lead  shee t supp lied  by the  IRS and  a  
decla ra tion  filed  by the  supervisor sta ting tha t she  signed  the  lead  shee t on  tha t 
da te . Weile r he ld  tha t because  written  supervisory approva l was ob ta ined  be fore  
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the  FPAA was issued  in  March  2017, the  IRS com plied  with  section  6751’s 
p rocedura l requ irem ents. 

Backdating 

In  its April 18 m otion  for reconside ra tion , Lakepoin t asse rted  tha t the  lead  shee t 
supp lied  to  the  court wasn’t signed  by the  supervisor on  Ju ly 16, 2016 — ra the r, it 
was signed  by the  supervisor on  February 10, 2017, a fte r the  agen t told  he r via  
em ail tha t she  had  fa iled  to  ge t written  approva l for a  separa te  lead  shee t asse rting 
gross va lua tion  and  substan tia l va lua tion  pena ltie s. 

The  fa ilu re  was d iscovered  in  early February 2017 when  an  IRS Office  of Chie f 
Counse l a ttorney wrote  a  m em o sta ting tha t those  two pena ltie s shou ld  be  
asse rted  “bu t on ly a fte r approva l in  writing by the  supervisor.” 

Accord ing to  Lakepoin t, the  supervisor backdated  the  February 2017 ve rsion  of the  
lead  shee t as Ju ly 16, 2016, and  handwrote  he r signa tu re  so  tha t the re  was no 
software -genera ted  tim e  stam p showing when  she  actua lly signed  it. 

Lakepoin t sa id  tha t a fte r rece iving a  d raft of the  IRS’s partia l sum m ary judgm ent 
m otion  and  supporting docum ents in  early August 2022, it a le rted  the  ch ie f counse l 
a ttorneys on  the  case  tha t the  filing appeared  to  con ta in  inaccura te  or incorrect 
in form ation . In  response , the  supervisor signed  a  sworn  decla ra tion  sta ting tha t she  
signed  the  lead  shee t on  Ju ly 16, 2016. The  IRS filed  its m otion  with  the  decla ra tion  
shortly a fte r. 

Lakepoin t sought to  learn  m ore  abou t the  pena lty approva l tim e line  by issu ing 
d iscovery requests to  the  IRS, bu t the  agency d idn’t d irectly respond  to  the  m ore  
poin ted  questions or p roduce  re levan t em ails and  a ttachm ents. The  partne rsh ip  
sa id  it was on ly a fte r the  court gran ted  its m otion  to  com pel on  February 2 tha t 
the  IRS produced  the  em ails showing the  February 2017 backdating of the  lead  
shee t. The  docum ents had  been  in  the  ch ie f counse l a ttorneys’ possession  since  a t 
least Novem ber 2022, accord ing to  Lakepoin t. 

“Worse , Responden t’s counse l d id  not in form  th is Court of the  fa lse  evidence  be fore  
it,” the  m otion  for reconside ra tion  says. “This Court then  re lied  on  tha t fa lse  
evidence  to  gran t Responden t’s m otion  for partia l sum m ary judgm ent.” 

Meeting With IRS 
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Accord ing to  the  m otion , Lakepoin t’s lega l team  m et with  IRS Deputy Chie f Counse l 
(Opera tions) Drita  Tonuzi and  othe r ch ie f counse l a ttorneys on  April 3 to  d iscuss 
what they had  uncovered . At the  end  of the  m ee ting, Lakepoin t suggested  tha t the  
partne rsh ip  and  the  IRS work toge the r to  in form  the  court about the  situa tion . 

“Late r tha t week, on  Friday, April 7, 2023, Ms. Tonuzi in form ed  Pe titioner’s counse l 
tha t Responden t agreed  tha t the  Backdated  Pena lty Lead  Shee t had  not been  
signed  in  Ju ly 2016, and  tha t Responden t would  take  p rom pt steps to  correct the  
record ,” the  m otion  says. 

Declin ing to  work jo in tly with  Lakepoin t, the  IRS in form ed  Weile r in  an  April 10 
sta tus report tha t the  partne rsh ip ’s counse l had  a le rted  it to  “possib le  factua l 
inaccuracies” in  its partia l sum m ary judgm ent m otion  and  decla ra tions. The  IRS sa id  
it m igh t file  a  m otion  for reconside ra tion  of find ings. 

In  both  its m otion  for reconsidera tion  and  m otion  for sanctions, Lakepoin t 
u rged  Weile r to  vaca te  h is March  24 order gran ting the  IRS partia l sum m ary 
judgm ent; to  resolve  the  section  6751(b)(1) pena lty approva l issue  aga inst the  IRS, 
an  action  tha t Lakepoin t sa id  is au thorized  by Tax Court Rule  123(b) “and  by virtue  
of the  Court’s au thority to  address fraud  on  the  Court”; and  to  award  the  
partne rsh ip  reasonab le  expenses, includ ing a ttorney’s fees, it has incurred  because  
of the  IRS’s m isconduct. 

IRS Motion  

In  its own m otion  for reconsidera tion , the  IRS asse rted  tha t it had  m et the  
requ irem ents of section  6751(b)(1) bu t tha t “factua l inaccuracies” in  its m otion  
“resu lted  in  the  Court re lying on  inaccura te  facts in  its ru ling in  favor of 
re spondent.” 

The  m otion  says tha t a fte r reviewing the  m atte r, the  IRS “now agrees with  
pe titioner” tha t its factua l represen ta tions tha t Ju ly 16, 2016, was the  da te  
the  IRS com plied  with  section  6751(b) were  incorrect. 

“Responden t expresses h is con trition  and  apologizes to  the  Court and  to  pe titioner 
for th is e rror and  the  inconven ience  it has caused ,” the  m otion  says. But it asse rts 
tha t the  IRS still com plied  with  section  6751(b) because  the  supervisor on  Ju ly 21, 
2016, signed  a  notice  of p roposed  ad justm ent tha t listed  a ll pena ltie s la te r asse rted  
in  the  FPAA. 
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Lakepoin t d ism issed  tha t a rgum ent in  its m otion  for reconside ra tion , poin ting ou t 
tha t Weile r’s March  24 order had  concluded  tha t the  agen t’s p repara tion  of the  lead  
shee t on  Ju ly 15, 2016, was the  in itia l de te rm ina tion  for section  6751(b) purposes. 

“That de te rm ina tion  logica lly precludes a  find ing” tha t the  agent’s Ju ly 13, 2016, 
sign ing of the  notice  of p roposed  ad justm ent was the  “in itia l de te rm ina tion ,” 
Lakepoin t sa id . 

The  pe titioner in  Lakepoint Land II LLC v. Commissioner, No. 13925-17, is rep resen ted  
by a ttorneys with  Cham berla in , Hrdlicka , White , William s & Aughtry; Todd  
Welty of Todd  Welty PC; and  a ttorneys with  Skadden, Arps, Sla te , Meagher & Flom  
LLP. 
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